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78 COLUMBIA LAW REVIEW 

Liability of a Master to a "Trespasser" for Negligent Acts of a Servant. — A 
master's liability for injuries due to the negligent acts of his servant acting within 
the scope of his employment, when the plaintiff is a trespasser on the master's 
property, is part of the larger question of a man's liability to a trespasser for his 
own negligent misfeasance. It is conceded in all jurisdictions that a landowner is 
not liable for negligent nonfeasance, even though he is aware of the trespassers's 
presence ; ' or for misfeasance due to negligence when he does not know of the 
trespasser's presence. 2 However, the rule is different as to invitees, 8 and generally 
as to licensees. 4 Where the presence of the trespasser is known, all jurisdictions 
allow a recovery for injuries caused by the willful and malicious acts of the per- 
son on whose property the plaintiff trespassed ; 5 but there seems to be a difference 
of opinion in the several jurisdictions with regard to a recovery when the acts 
which caused the injury were due to negligence. Massachusetts restricts the prop- 
erty owner's liability to wanton and malicious acts ; e Michigan extends it to neg- 
ligent, affirmative acts.' 

One should not be relieved of the duty to use due care under any circumstances 
without a strong ground. The Massachusetts rule is probably a development of the 
ancient policy of protecting landowners from trespassers, conceived originally to 
prevent poaching, and later retained because it was felt that the community's wel- 
fare demanded that every man be protected in the free use of his land. On the 
other hand, the Michigan rule, requiring the exercise of due care towards tres- 
passers where their presence is known, seems more acceptable in that it protects 

defendant) ; Wanderers Hockey Club v. Johnson (1913) 25 Western Law Rep. 
434 (the plaintiffs induced the defendant to enter into a contract to work for 
them, knowing that performance would compel him to violate his contract with 
X) ; Hocking Valley Ry. v. Barbour (1920) 190 App. Div. 341, 179 N. Y. Supp. 
810 (the defendants agreed to indemnify the plaintiff for any damages he 
might be forced to pay if he would break his contract with X and sell to them). 
In State Bank v. Rosenberger (1918) 40 S. D. 256, 167 N. W. 154, the defend- 
ant agreed to indemnify the plaintiff bank if it would transfer funds deposited 
by X to the defendant's account. The court, one judge dissenting, overruled 
the defence of illegality on the ground that the plaintiff bank was not expected 
to return to X the specific funds deposited and was hence guilty neither of a 
breach of trust nor of a breach of contract. 

'See Kelly v. Benas (1909) 217 Mo. 1, 9, 116 S. W. 557, 559: "the owner being 
liable only for concealed spring guns, or other hidden traps, intentionally put out to 
injure them [trespassers] or any form of illegal force used toward them." Burdick, 
Torts (3rd ed. 1913) 518. 

2 Actual knowledge is generally necessary. "The rule that a defendant might 
have known of the dangerous position of a party by the exercise of ordinary care 
only applies to such cases where the defendant has a reason and right to expect 
persons to be in danger, as at a public crossing, or on a portion of track habitually 
used by the public, or such other similar conditions. In all other cases the p'aintiff 
fails unless actual knowledge is shown." Hall v. Mo. Pac. R. R. (1908) 219 Mo. 
553, 587, 118 S. W. 56. "Relatively to a given human being, anything is an acci- 
dent which he could not fairly have been expected to contemplate, and therefore 
to avoid." Holmes, The Common Law (1881) 94. See (1914) 27 Harvard Law 
Rev. 403. 

3 He is liable to an invitee (one who is invited onto the land for the owner's 
benefit) in both these cases. Burdick, Torts (3rd ed. 1913) 515. 

4 He is liable to a licensee (one who is privileged to come on the land for his 
own advantage) in the latter case. Ibid. 516. 

'Ibid. 394, 519. 

"Bjornquist v. B & A. R. R. (1904) 185 Mass. 130, 70 N. E. 53; Wentzell v. 
Boston Elevated Ry. (1916) 223 Mass. 556, 112 N. E. 633; Walker v. Fuller (1918) 
230 Mass. 275, 119 N. E. 652. 

'Herrick v. Wixom (1899) 121 Mich. 384, 80 N. W. 117, affd. 81 N. W. 333. 
It is to be observed that in this case recovery was allowed, not for the master's own 
negligence, but for that of his servant. 
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human, rather than property rights, and allows no exception to the general rule of 
liability for negligence. 8 

If the Michigan rule is preferable in making liability for negligence independent 
of a technical trespass to realty, if should certainly be applied to personalty;" for 
the very acts may not constitute a trespass to personalty which are treated as a 
trespass to realty. Indeed, a person who without authority, or at the unauthorized 
invitation of a servant, boards a vehicle is not in a strict sense a trespasser ; he is 
legally privileged. The courts, however, speak of such transgressors as "tres- 
passers." 

A more difficult question is raised where the servant, acting outside the scope 
■of his employment, has invited the plaintiff upon the vehicle, and then injures him 
by a negligent act done in the exercise of his duty. For example, let us suppose 
that a driver invites a boy upon a vehicle, against the owner's orders, and admit- 
tedly without the scope of his employment ; and then while on his master's busi- 
ness drives so negligently that the boy is thrown and injured. 10 Recovery has been 
refused on facts similar to these in a large number of cases." The courts seem to 
Ijase their decisions on the ground that the master, not being liable for the initial act 
of the servant in inviting the boy on the vehicle, since that was without the scope of 
his employment, should not be liable for the consequences flowing from that act." 
A distinction is indicated, however, in some of these cases, between injuries caused 
by the servant's negligence, and the injuries resulting from wanton, willful, and ma- 
licious acts, and the rule by which Massachusetts tests the liability toward tres- 
passers on land appears to be favored. 13 

On analysis, however, it seems clear that the injured party should recover. It 

"For an admirable discussion of the subject see Peaslee, Duty to Seen Tres- 
passers (1914) 27 Harvard Law Rev. 403. 

"Enright v. Pittsburgh, etc. R. R. (1901) 198 Pa. 166, 47 Atl. 938. In this case 
recovery was ailowed where a boy wrongfully on a train of the defendant was in- 
jured because of the negligent conduct of the brakeman. 

10 We are not concerned here with the "attractive nuisance" doctrine, which has 
not been extended to ordinary vehicles. Nor is this note confined to injuries to 
children alone. The question thus does not arise of a possible estoppel against 
the master to deny that the servant was within the scope of his authority in inviting 
a young child onto the vehicle. But, as will be shown, it is unnecessary to invoke 
an estoppel in such cases, since it is not the invitation which causes the injury. 

"Railway v. Boiling (1894) 59 Ark. 395, 27 S. W. 492; Scott v. Peabody Coal 
Co (1910) 153 111. App. 103; Hoar v. Me. Central R. R. (1879) 70 Me. 65; Driscoll 
v. Scanlon (1896) 165 Mass. 348, 43 N. E. 100; Schulwitz v. Delta Lumber Co. 
(1901) 126 Mich. 559, 85 N. W. 1075; Goldberg v. Borden's etc. Milk Co. (1920) 
227 N. Y. 465, 125 N. E. 807; Rolfe v. Hewitt (1920) 227 N. Y. 486, 125 N. E. 804; 
Dover v. Mayes Mfg. Co. (1911) 157 N. C. 324, 72 S. E. 1067; Flower v. Penna. 
R. R. (1872)69 Pa. 210; Foster-Herbert Stone Co. v. Pugh (1906) 115 Tenn. 688, 
91 S. W. 199; Lygo v. Newbold (1854) 9 Exch. 302. A number of these cases, such 
as Driscoll v. Scanlon, Schulwitz v. Delta Lumber Co., and Flower v. Penna. R. R., 
might be distinguished on the ground that the injury was caused, not by an act of 
the defendant's servant, but by an act of the plaintiff coupled with some negli- 
gent omission on the part of the servant. 

12 In answer to the argument that the plaintiff's wrongful presence on the vehicle 
was the cause of his injury, and that therefore he should not be permitted to re- 
cover, it need only be said that, while it is true that the injury would not have oc- 
curred but for his being on the vehicle, nevertheless, that was not its proximate 
cause. The proximate cause was the negligent driving of the servant, within the 
scope of his employment, and this argument is simply another application of the 
fallacious "but for" theory. The same reasoning eliminates the question of con- 
tributory negligence. , 

"Rolfe v. Hewitt, supra, footnote 11; B. & O. S. W. Ry. v. Cox (1902) 
66 Ohio St. 276, 64 N. E. 119. There seems to be no logical reason for treating the 
negligence cases differently from those involving willful injuries, for, if we adopt 
the theory of these cases, the servant is just as much without the scope of his 
employment in the one instance as he is in the other. 
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is true that in permitting the boy to board and remain on the vehicle the servant 
acted without the scope of his employment; yet at the time the injury was inflicted 
the servant was acting within the scope of his employment. A servant can step 
outside the range of his duties, and then return, and when he returns the master's 
liability revives. When the mishap here occurred, the driver was giving the boy a 
ride, and at the same time furthering his master's business : he had a dual motive. 
Where there is a dual motive, there is no question but that an innocent third party 
on the street could recover." The only difference between this boy and such a third 
party is that here the boy is on the vehicle wrongfully; but that fact, if we follow 
the analogy of the Michigan doctrine as to trespassers to realty, should not prevent 
him from recovering for injuries caused by negligent misfeasance after his presence 
is known. IS A contrary view would lead to the anomalous position that, under the 
Michigan view, a "trespasser" without the servant's permission would be better off 
than one who was invited on the property by the servant. 

Some courts have made efforts to break away from the well-established Massa- 
chusetts doctrine, by stretching the meaning of the terms "wanton, willful, and 
malicious" so as to include facts obviously constituting negligence. Thus, in the re- 
cent case of Higbee v. Jackson, a boy was invited on the running-board of the de- 
fendant's auto truck, which the defendant's servant was taking to the garage, and 
the boy was injured in a collision caused by the servant's careless driving. The 
court allowed a recovery on the ground that, although the driver had acted without 
the range of his employment in inviting the boy on the vehicle, the injury was caused 
by the "wanton, willful and malicious" acts of the driver, committed while in the 
performance of his proper duties. In form this was an application of the Massachu- 
setts doctrine, but the facts actually constituted negligence. It is a fair inference 
that there was no intent on the part of the driver to cause the injury, since he him- 
self was on the same vehicle ; and accordingly it cannot very well be said that he 
was either willful or malicious. This roundabout method of nullifying a well- 
established doctrine, so common in the development of our law, produces unfortu- 
nate results here. It necessitates establishing degrees of negligence, a distinction 
which has been severly condemned by the better authorities because of the practical 
difficulties involved." 

Specific Performance of Contracts to Convey Land When the Vendee 
Has Contracted to Sell to a Third Person. — In a recent case, Schmid v. 
Whitten (S. C. 1920) 103 S. E. 553, it appeared that in 1917 the defendant 
agreed to sell real estate to the plaintiff for $1150, payable in two installments. 
The plaintiff took possession as a tenant. In February, 1919, he tendered the 
proper amount to the defendant and in the latter part of the same ^ear gave 
X an option on the land for $1,900. X in turn contracted to sell to Y. In a 



"Patten v. Rea (1857) 2 C. B. (n. s.) 606; Ritchie v. Waller (1893) 63 Conn. 
155; Phelon v. Stiles (1876) 43 Conn. 426; 2 Mechem, Agency (2nd ed. 1914) §1895. 

15 But compare the opinion of Holmes, J., in Driscoll v. Scanlon, supra, footnote 
11 : "It was argued that we might look only to the later moment, when the plaintiff 
was under the wheels; that it did not matter how he got there; and that the defend- 
ant was liable for running over the plaintiff, if he would have been in case his car 
had run over a third person when his driver was asleep. But it does make all the 
difference in the world how the plaintiff got under the wheels. The defendant was 
not bound to expect or look out for people falling from his cart, and persons who 
got into it took the risk of what might happen as against him." This illustrates 
sharply the issue between the Massachusetts and Michigan views. 

" (Ohio, 1920) 128 N. E. 61. 

17 Steamboat New World v. King (57 U. S. 1853) 16 Howard 474, 475 ; N. Y. 
Central R. R v. Lockwood (84 U. S. 1873) 17 Wall. 382-384; Union Traction 
Co. of Ind. v. Berry (1919) 188 Ind. 514, 121 N. E. 655, rehearing denied, 124 
N. E. 737. See (1919) 19 Columbia Law Rev. 166. 



